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Nominated Beneficiaries 

Update

Over the years we have had a small number of requests to include details of nominated 
beneficiaries on policies. We have always held the view that this process potentially 
contradicts the laws affecting Life Insurance and could therefore be legally challenged. 

Not being able to provide clients with certainty about the legality of a such a fundamental part of their contract is not 
appropriate in our opinion, so as a result our policy has been not to accept such requests.

Unfortunately, commonly due to competitive pressuring by advisers, from time to time some of our staff have agreed 
to accept nominated beneficiary requests, despite our long-standing position. 

We have had a slight increase in these requests in recent weeks, so we have decided to make our position on this 
issue very clear.

We understand that there can be many reasons why an adviser might think using a nominated beneficiary form would 
be valuable for a client such as:

1. Avoiding having to set up multiple policies to achieve the desired outcome; or
2. Nominating a Trust as a recipient when a Trust cannot be the legal owner of a life insurance policy; or
3. Avoiding the proceeds of the policy being caught up in the administration of an estate; or
4. Avoiding the need to put in place formal buy-sell agreements etc.

However, our interpretation of the relevant legislation (insurance, property and estate) would mean that relying on a 
nominated beneficiary form is not legally certain. 

Nominated Beneficiaries – Historical Intent

Partners Life initially developed a nominated beneficiary form for use in Group Life schemes where the scheme owner 
is not an individual and the proceeds of the life benefits under the scheme are not intended to be for the benefit of the 
scheme owner. The nominated beneficiary form allows the scheme owner to understand what the member/employee 
intended in respect of the recipient of those proceeds, however there is nothing in life insurance law to prevent the 
scheme owner from paying the proceeds to whomever they choose. It may be that the employment contract between 
the scheme owner and the member/employee  dictates that. 

Life Insurance legislation and Policy Ownership

There are three main types of ownership structure outlined in the law – Tenants in Common, Joint Tenants and Sole 
Ownership.

Tenants in Common mean the policy is effectively owned in parts by different owners rather than jointly owned. 
The administration complexities of this ownership structure have meant that life Insurers generally do not offer this 
structure, as the same outcome can be achieved by issuing separate policies to each policyholder (ie Owner) for the 
parts of the policy they want to own.

Joint Tenants mean the individuals jointly own the policy and must jointly agree before any actions can be taken under 
the policy. They also jointly direct who the proceeds of any claims must be paid to during the term of the policy.
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Should any one of the joint owners die during the term of the policy, ownership automatically passes to the surviving 
owner(s), who will then be able to direct who the proceeds of any claims are to be paid to. 

If the surviving Joint Tenant is an individual, then they automatically become a Sole Owner.

Should a Sole Owner die during the term of the policy, irrespective of whether they are also a life assured or not, 
replacement ownership of the policy will then be determined under the provisions of the relevant laws. No actions 
can be taken under the policy, including payment of any claim proceeds, until the replacement ownership has been 
finalised. The replacement owner will then be able to direct whom any claims proceeds are to be paid to.

Effectively the policy does not end at the moment of death of the Sole Owner, but their ownership does. The policy 
ends when the final claims proceeds are paid to the replacement owner as determined under the relevant laws and, 
right up until that point, it is the replacement owner who has control over the policy and is entitled to direct where 
any claims proceeds are to be paid.

Nominated beneficiaries

Our interpretation of the relevant legislation is that only the legal policy owner as at the date claim proceeds are paid, 
can determine where those proceeds are paid to.

In the event that the owner is still alive when claim proceeds are to be paid (e.g. for living benefits or for another life 
assured), then they themselves can nominate the people who are to be paid the proceeds and direct the insurer to 
pay those people at that date.  A nominated beneficiary form is, therefore, completely pointless in these circumstances 
(and in some cases could give rise to conflict or challenge), given the determination or confirmation of the applicable 
beneficiary will be made by the owner at the date of claim.

In the event that a Sole Owner dies before claim proceeds are paid out, only the replacement owner as determined 
in accordance with the relevant legislation can determine who those claims proceeds are to be paid to. The deceased 
owner’s previous decisions about claims recipients automatically become invalid upon their death, which will always 
happen before final life claims proceeds can become payable.

This means any wishes or instructions or directions that the deceased owner of the policy may have made while they 
were alive, are no longer legally binding on a Life Insurer once the Owner dies.  Under the relevant legislation, the 
Life Insurer is legally required to pay proceeds of any policy benefit in accordance with the wishes of the replacement 
owner.

If a Life Insurer did pay claims proceeds to a nominated beneficiary of the deceased owner, who is not also the 
replacement owner, then the Life Insurer could also be liable to pay the same claims proceeds to the replacement 
owner should they choose to challenge the payment. 

It would then be the Life Insurer’s responsibility to try to recover the incorrectly paid claims proceeds. That can be a 
very costly outcome to the insurer.

Even if a Life Insurer states in their policy wordings that the proceeds of any death claim will be payable to the 
people nominated by the owner prior to their death, the legislation can effectively overrule this, meaning only the 
replacement owner can legally nominate a beneficiary.
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Policy Owners Wishes

The only way a sole owner can ensure the proceeds of a death claim are paid according to their wishes after they 
die, is to contractually effect this ‘’outside’’ of the Life Insurance policy, meaning the Life Insurer is not a party to these 
contracts.

Examples of types of contracts that sit outside of the contract of Life Insurance, but which can dictate what the owners 
of the life insurance contract can do with the proceeds of a death claim are:

● A Will
● A shareholder buy-sell Agreement
● A Trust Deed

Advice Risks

Given that an owner cannot dictate the actions taken under a policy post their death, advising or encouraging people 
who are the intended recipients of the proceeds of a death claim to rely on a being named as a nominated beneficiary 
to achieve this outcome, carries significant advice risk. 

There is also advice risk inherent in advising a policy owner to rely on nominating a beneficiary in order to ensure their 
wishes are carried out, instead of putting in place the appropriate agreements outside of the life insurance contract to 
ensure this will be legally achieved.

A number of the nominated beneficiary forms (and associated policy wording provisions) we have seen include a 
waiver which absolves the life insurer of any responsibility and liability should the nominated beneficiary process not 
be legally upheld, leaving the adviser with the responsibility and liability to ensure all parties understand  throughout 
the term of the policy, that they cannot fully rely on the desired outcomes being able to be achieved by relying on a 
nominated beneficiary process.

Partners Life’s Position

Partners Life will not accept nominated beneficiary forms for individual policies, unless or until the policy ownership 
structure under the Life Insurance Act or other legislation is amended in a way that makes such a process legally valid.


